
What You Should Know About
ESTATE PLANNING

And 

ADMINISTRATION

A. There are three general areas that must be considered in the estate planning process:



1.
Planning for Life:  Incapacity Issues



2.
Health Care Considerations



3.
Disposition of Property upon Death/Estate and Gift Tax Issues

B. Administration Generally:

a. Begins:
i. For trusts, when the trust becomes irrevocable.  A trust generally becomes irrevocable no later than the death of the Settlor.

ii. For estates, at the death of the decedent. 
b. Involves:
i. Inventorying assets; 

ii. Notifying interested persons (including creditors)

iii. Paying debts, expenses and taxes.

C. Definitions of terms used frequently in estate planning and administration:

1.
Probate:  The process of “proving” the will, thereby making sure that the testator’s directions for disposition are followed.  The process generally includes identifying and admitting the Last Will and Testament into court, appointing the person who will administer the estate, identifying and gathering all property, identifying and paying creditors (including taxes), and distributing assets based on the directions in the Will.  If a person dies without a will (i.e. intestate), state law dictates the distribution of assets.  A probate process would also be used in an intestate estate.  

2.
Personal Representative:  The person appointed by the court to administer a probate estate.  Sometimes also called executor or administrator in other states.



3.
Intestate:  To die without leaving a Will.



4.
Testate:  To die leaving a Will.

5.
Guardian:  A person appointed by the court to protect the person of another.

6.
Conservator:  A person appointed by the court to protect the property of another. 
7.
Trust:  A three-party contract describing how property is to be managed for the benefit of another.  The three parties are the settlor (or trustor or grantor) who is the person who creates the trust; the trustee who is the person in charge of administering and managing the property held in the trust; and the beneficiary who is the person who receives the benefit of the property in the trust.  Various types of trusts include revocable living trusts (done to avoid probate and provide management in the event of incapacity), testamentary trusts (done to control management and distribution of assets after death) and irrevocable trusts (usually done for tax purposes).

8.
Joint Tenancy with Right of Survivorship:  Property held by two or more persons which passes automatically on the death of one joint owner to the remaining owner(s).

9.
Beneficiary Designation:  A designation by the owner of an asset naming who is to receive the asset upon the owner’s death (e.g. insurance policy proceeds, IRA benefits, annuity beneficiary).

10.
Community Property System:  A property system where assets acquired during marriage are deemed owned one-half by each spouse, called community property.  Other assets, called separate property, are assets acquired prior to marriage or received during marriage through gift or inheritance, and which are not put into joint name with a spouse or otherwise commingled.

D. Planning for Life:  What happens if I’m incapacitated?

Estate planning tools to be used in this situation include revocable living trusts, powers of attorney or joint ownership of property.  If you do not have a plan and become incapacitated, then a conservator may have to be appointed by the court.  Options include:
1.
Revocable living trusts.  In many cases, a revocable living trust offers the most flexible and best method for dealing with an estate, both during the lifetime of the settlor and upon his or her death.  A revocable living trust is a trust established by the settlor which sets forth the settlor’s directions for the handling of the trust assets beginning during the settlor’s lifetime.  The trustee is under a duty to follow the settlor’s directions in the trust agreement.  A revocable living trust can be amended or revoked by the settlor at any time until the settlor’s incapacity or death.  In many cases, the settlor serves as the initial trustee or co-trustee, but names a successor trustee to serve in the event of the settlor’s incapacity or death.  Revocable trusts are designed so that the settlor can create a trust which provides the benefit of lifetime management of assets and avoids probate, while still permitting the grantor to maintain control over the trust assets.

When a settlor establishes a revocable living trust agreement and transfers all of his or her assets into the trust, the trust acts as an alternative to a conservatorship in the event of the grantor’s incapacity.  As an alternative to a conservatorship, the trustee has broader flexibility and, in most cases, costs are reduced and privacy increased.  Where incapacity is a major consideration, a revocable trust offers more protection and certainty to the settlor than a general power of attorney.  The acceptance of revocable living trusts is widespread and predictable, whereas the attorney-in-fact’s authority under a general power of attorney is dependent upon acceptance of that power of attorney.

2.
Powers of Attorney.  In an estate with relatively few assets, a general power of attorney may be a simple, inexpensive and appropriate choice for dealing with incapacity.  Powers of attorney now represent an attractive alternative to a guardianship or conservatorship, with the object of reducing the cost and public attention that guardianships and conservatorships represent.  Every state now permits a power of attorney to be durable, but some require this characteristic to be specifically noted on the power of attorney rather than handled by operation of law.

A power of attorney is not a cure-all, however.  There are situations where a power of attorney will not be recognized or accepted (e.g. by title companies where the power does not specify the particular property to be sold; by securities companies and transfer agents where the signature is not guaranteed or is too old; by the U.S. government, insurance companies or banks where these institutions require the power to contain certain language or be on a particular form).  Some states, such as Washington, require certain language in powers of attorney.  Thus, if a power of attorney is to be used in one or more states, care should be taken to make sure it complies with the laws of all of these states.  Additionally, in some circumstances it may be necessary to deprive the principal under the power of attorney from handling his or her affairs such as where senility, Alzheimer’s or mental illness is a part of the incapacity underlying the reason for the power of attorney.  Only an irrevocable trust agreement or guardianship/ conservatorship can deprive the principal of handling his or her assets.

In the event that the power of attorney option is chosen and appears suitable, it may be advisable to check into whether the banks, brokerage houses, or other asset custodians will accept the form used, prior to the principal becoming incapacitated.  Additionally, it may be helpful to list real property descriptions and addresses in the power of attorney in the event real property needs to be sold by the attorney-in-fact.

3.
Joint Ownership.  Joint ownership of property can be a useful method for planning for future incapacity.  With certain types of accounts where the signature of only one joint owner is necessary to access the assets, joint ownership provides a simple, easy method of dealing with an incapacitated person’s assets in that account.  If the joint ownership is with right of survivorship, probate can also be avoided.  
Generally joint ownership is not as attractive when compared to revocable living trusts or powers of attorney for the following reasons:

a.
Putting a non-spouse’s name on assets gives rise to gift and estate tax issues.

b.
Joint ownership between spouses may destroy tax planning in Wills or trusts.

c.
One of the joint owners may sever the joint tenancy, or a conflict may arise as to how the property should be managed.

d.
The automatic passage of assets by right of survivorship may conflict with the intended distribution under the Will or trust.

e.
In an account where either joint owner may withdraw assets (the type of account which works well in the event of incapacity), the account could be drained by the noncontributing joint owner for his or her own use.

f.
The creditor or marital problems of the noncontributing joint owner can create havoc for the contributing owner.

g.
If real estate is held jointly with right of survivorship, it takes the signatures of both owners to sell the property, thus eliminating the potential for the competent joint owner to sell the property without the signature of the incompetent joint owner.

E. Health Care Considerations.

1.
Advance Directives.  Oregon has adopted a form called the Advance Directive which is both a directive to one’s physician and a power of attorney for health care regarding life support and tube feeding.  By law, whenever you check into a hospital, you are presented with this form.  It is strongly recommended that if you are interested in making your wishes known regarding the use of life support and tube feeding, or have strong feelings about who will work with your physician in making decisions regarding these matters, you should complete this form.

Washington law provides for two different forms to be used.  A health care directive indicates one’s wishes regarding life support and other issues.  A health care power of attorney can also be used to appoint a person to speak for you if you are unable.

2.
If No Advance Directive.  ORS 127.580 states that it is “presumed that every person who is temporarily or permanently incapable has consented to artificially administered nutrition and hydration, other than hyperalimentation, that are necessary to sustain life” except under six specific conditions set forth in the statute.  The point of the Advance Directive is to stop the use of life support and artificially administered hydration - the opposite of the statutory presumption.

3.
Anatomical Donations.  ORS 97.950 et. seq., regulates the organ donation process in Oregon.  Any individual of sound mind, age 18 or older, may voluntarily donate all or any portion of his or her body to another, with the gift to become effective at death.  ORS 97.954 allows others (ranked in priority) to make the donation at death.  Because time is usually critical to successful transplants, the statute is intended to promote and permit immediate action by those given the authority to make the donation, as long as (a) no one has any actual or constructive knowledge of the donor’s refusal to participate or revocation of a prior consent declaration, and (b) a majority of the members of the class of persons given the right to make the donation agree to the donation.  However, no members in the class of persons given the right to make the donation may cancel or substantially revise the donor’s lawful anatomical gift.  In essence, any gift made and accepted in good faith will be sustained without liability even though later events prove the donation to be defective in some respect.

Pursuant to ORS 97.952(4), a gift of all or part of the body may be made by means of a driver license or identification card indorsed with an appropriate code, a will, an advance directive or health care documents, or other signed document used to make an anatomical gift.  Washington has similar laws regarding organ donation.

F. Proper Execution and safeguarding of Documents:

1. In General:  Ensuring that documents are properly executed helps ensure that they will be effective when needed.  If documents are not properly executed, third parties may refuse to accept them, or the document may not be recognized as valid by the courts.  Once documents are properly executed, it important that they be stored/maintained properly.

2. Wills:  The formalities required under Oregon law for properly executing a Will are found in ORS 112.235.  Oregon’s formalities are pretty traditional requirements for the execution of a Will.  In more recent years, Oregon adopted ORS 112.238, which allows a writing not executed with the traditional formalities to be admitted to court, upon a showing by the proponent of the writing that the writing was executed with testamentary intent.  You should not rely on ORS 112.238 to save you as the standard of proof is clear and convincing evidence.  

Once a Will is executed, it’s important to safeguard the original.  Originals should be stored in a safe, fireproof place.  There is a presumption in the law if the original will is not found that the Will was destroyed with the intent to revoke it.  Again is it possible to overcome this presumption and submit a copy of a Will to probate.  However, a copy of a Will cannot be used with the Small Estate Affidavit process.

3. Durable Powers of Attorney (DPOAs):  There is no particular formality required for the execution of DPOAs.  However, it is recommended that DPOAs be set up to be notarized.  Financial institutions and other third parties appreciate that assurance provided by a notary stamp, but more importantly, if the DPOA is notarized, it is potentially recordable in the real property record.  This can be important if the DPOA needs to be recorded in connection with a real property transaction.  
DPOAs are typically effective when they are signed and remain valid for the life of the principal.  If the principal does not want the agent under the DPOA to use it immediately, they should consider having their attorney hold it under a letter of instruction (setting out when it should be released), deliver it to the agent with a letter of instruction (setting out when it should be used), or hold on to the DPOA and just inform the agent of where the document is should it be needed.

4. Advance Directive:  The Advance Directive is a state form.  The person making the Advance Directive needs to sign the document in front of either a notary or two witnesses.  The notary or witnesses then sign and complete the notary or witness information on the form.  Once the person making the Advance Directive has had their signature witnessed or notarized, each of the nominated healthcare representatives should sign the document to accept their role.

While many other estate planning documents are stored away and access to them limited until such time as they are needed, Advance Directives are different.  I typically recommend at least five copies of the Advance Directive, with one for each healthcare representative, one for the client’s primary care physician, one for me and one for the client.  When this document is needed you want it as ready to hand as possible.

5. Trusts:  There is no set formalities required for the execution of a trust agreement except that it needs to be signed by both the Settlor(s) and Trustee(s).  Typically the signatures of the Settlor(s) and Trustee(s) are notarized.  If an existing trust is being amended or restated it should be carefully reviewed to determine whether it contains any formalities for the execution of any amendments.  It is not uncommon for a trust agreement to require that any amendments be notarized or be delivered by the Settlor(s) to the Trustee(s).
a. A copy of a trust agreement is as legally effective as an original.  All the same it is advisable to safeguard an original trust agreement in the same way you safeguard a Will.
b. In addition to the Trust Agreement itself, Certifications of Trust and trust funding documents also need to be executed.  Certifications of Trust are signed by all Trustees, are typically notarized (though that is not a statutory requirement), and used in the process of funding the trust or engaging in transactions for the trust.  The requirements for Certifications of Trust are found in ORS 130.860.  The trust funding documents that need to be executed will vary depending on the assets of the client, and commonly include:

(1)
Deeds conveying real property;
(2)
Assignments of business interests;

(3)
Bills of Sale for personal property; and
(4)
All Inclusive Assignment.

The formalities required for the execution of trust funding documents will vary by asset.  

G.
Disposition of Property upon Death:


1.
Who should receive property?

a.
Usually the natural objects of your bounty (your family).

b.
A spouse cannot be disinherited under Oregon law because Oregon statute provides a surviving spouse with the right to an “elective share”.  The “elective share” statute takes into consideration both the deceased spouse’s and surviving spouse’s assets (called the “augmented estate”).  The surviving spouse is entitled to a minimum percentage of the augmented estate based on the length of the couple’s marriage (between 5% for less than 2 years and 33% for more than 15 years).  In Washington, a spouse owns a one-half interest in all community property.  The only way to effectively disinherit a spouse in either a common law or community property state is through use of a prenuptial agreement, postnuptial agreement or waiver of forced share. Anyone other than one’s spouse can be disinherited.

c.
Friends and charities cannot receive part of your estate without action on your part to include them.  This includes a long-time companion, who is treated as your friend by law.


2.
There are many ways to pass your property to the person you want to receive it upon your death.  See Appendix B.




(1)
By Will.  This method requires probate.

(2)
By trust.  This method requires a trust agreement and the transfer of property into the trust.  Attached as Appendix A, is a chart which compares Wills to revocable living trusts.

(3)
By joint ownership with right of survivorship.

(4)
By beneficiary designation.  This is usually used with life insurance, IRAs and retirement benefits, and annuities.

(5)
By POD (Payable on Death) or TOD (Transfer on Death) designation.

(6)
By community property agreement, but only in a community property state.  

(7)
Transfer on Death Deed (TOD Deed) is allowed in Oregon.  The owner retains complete ownership and control of the real property during the owner’s life, and the property passes to the designated beneficiary upon the owner’s death.  There aspects of TOD Deeds (such as the 18 month creditor claim period) that may limit the desirability of using a TOD Deed in many situations.  
3.
What happens if I do not leave a Will or transfer property under (2) through (6) above?

a.
That property would pass by intestacy.  Each state has laws specifying who shall receive property under certain circumstances.  For example, in Oregon, the spouse receives everything passing intestate if all of decedent’s children are born of that marriage.  However, if there are children from a previous marriage, then the current spouse receives one-half of the property and the children share in the other half.  If there is neither a surviving spouse nor children, then property passes to the decedent’s parents.

b.
Property passing to minor children would be held either by a conservator or a custodian.  All property would pass outright to the children at age 18.

c. If there are no living heirs, the property passes to the state.

d. Appendix C sets forth Oregon’s intestate succession laws.  Appendix D sets forth Washington’s intestate succession laws.


4.
Should my property be given outright or over time?

a.
If you are using a Will or trust, you can specify the timing for receipt of the property.

b.
The ultimate distribution of property can be delayed until a certain date or event through use of a trust mechanism.  The terms of the trust can be set forth in a trust agreement or as part of a Will.  

c.
Common situations for use of trust to delay distribution:

(1)
Because the recipients are too young or immature.

(2)
Because you want the assets to be managed in a certain way or used for a specific purpose.

(3)
Because you need or want to provide for a recipient who has problems in his or her life  (e.g. drug or alcohol abuse, marital problems, gambling or spending problems, creditors) in a manner which will protect the assets but still potentially provide something to the recipient.

(4)
Because you want to provide for one beneficiary during his or her life, but control who will receive the remaining assets after the first beneficiary’s death, (e.g. an interest to your surviving spouse for his or her life, with the remainder to your children; an interest to your children during their lives, with the remainder to your grandchildren).  This would include planning in a second marriage situation with a marital trust.

(5)
Because leaving a sum of money or assets to a person receiving public assistance (because the person is disabled, handicapped, etc.) may destroy his or her benefits or may be used to reimburse the state for past benefits received.  A special type of trust, called a “supplemental needs” trust, is used to provide money to enhance the life of a person receiving the benefits while preserving the benefits available to that person.

(6)
Because having a trust is necessary to save estate or inheritance tax.

d.
Oregon and Washington have increased the age for mandatory distribution by a custodian from 21 to 25, as long as age 25 is indicated by the person creating the custodianship.


5.
Who shall act in my absence?

a.
Personal Representative.  This person needs to be able to organize and manage assets during the pendency of the probate process.  Usually this job lasts from six months (for a very straightforward estate) to three years (for an estate in which there is litigation or a tax audit).  You would usually select a personal representative and at least one alternate personal representative.

b.
Trustee.  This person’s job generally starts as soon as she or he has assets to administer.  This could be right away in the case of a trust agreement or could be after the probate has been completed.  This job lasts until all assets have been distributed.  You usually select one trustee and at least one successor trustee.  Generally, agreements provide a mechanism for selecting other trustees if those named cannot or will not serve.

c.
Guardian/Conservator.  In your Will, you nominate someone to act as guardian and/or conservator of minor or incapacitated children.  You would usually select one guardian and at least one alternate guardian.  More may be named depending on the ages of your children.

d.
Should I choose family/friends or an institution to serve as Personal Representative or Trustee?

(1)
Reasons for selecting family/friends:






(a)
Familiarity with parties involved.






(b)
Familiarity with assets and creditors.






(c)
May serve without compensation.






(d)
Sensitivity to family situation.






(e)
No minimum estate size requirements.




(2)
Reasons for selecting institution:

(a)
Avoids conflict of interest/no family baggage.

(b)
Familiarity with estate administration and taxation process.

(c)
Serving as Personal Representative or Trustee is the institution’s job, and it is good at it.  More likely to proceed quickly and efficiently in administration tasks.

(d)
If litigation is anticipated, avoids undue wear and tear on family/friends.

H.
Transfer Taxes – Estate/Inheritance and Gift Taxes:
Estate tax is a federal tax on the value of one’s estate at death. Estate taxes are commonly known as “death taxes” or “wealth transfer taxes”.  In the past (pre-2006), it was estimated that two of 100 Americans who die each year will have estates subject to estate taxes.  With increased federal exemption limits, only the smallest fraction of one percent of Americans will have estates subject to federal estate tax.

1. Federal Estate Tax Exemption.  

In January 2013, Congress took action to set the federal estate tax exemption.  The 2013 legislation set the federal exemption, provided for it to be indexed for inflation, included portability (discussed below), and reunified the estate and gift tax.  The federal estate tax exemption ranged from $5,000,000 in 2011 and 2012 up to $5,490,000 in 2017.
The Tax Cuts and Jobs Act proposed by Congress at the end of 2017, made additional changes to the federal exemption.  The 2017 law doubled the 5,000,000 basic federal exemption to $10,000,000.  The newly-doubled basic federal exemption is indexed for inflation from 2011 using a different inflation index than under prior law.  
	Year
	Exemption Amount

	2018
	$11,180,000

	2019
	$11,400,000

	2020
	$11,580,000

	2021
	$11,700,000

	2022
	$12,060,000

	2023
	$12,920,000


Like many other portions of the Tax Cuts and Jobs Act, the doubling of the exemption will expire after 2025, unless Congress takes further action.
2. Portability of Federal Exemption.

In addition to the generous exemption, since 2011 federal estate tax law has allowed for portability of exemptions between spouses.  Portability allows a surviving spouse to use the unused portion of a predeceased spouse’s federal exemption.  For 2018 through 2025, with the exemptions doubled and portability, wealthy families will be able to pass on significant wealth with no tax ($25,840,000 can pass from a couple based on 2023 exemptions and portability).  While portability has many benefits, it is only available for federal estate tax purposes (not state taxes) and only if an estate tax return is timely filed (i.e. within 9 months of date of death or 6 months later if an extension is filed – though the IRS has, by procedure, allowed for late filed returns to still take advantage of portability) for the deceased spouse.

3. State Estate and Inheritance Taxes.  

Several states have estate or inheritance taxes on the value of property passing at death in that state.  In the past, for most states, estate/inheritance tax was a part of the federal estate tax so it did not increase the overall death tax.  With the phase out of federal estate tax that began in 2000, many states have “decoupled” from the federal estate tax in order to maintain state tax revenues.  Oregon and Washington are among the states that have “decoupled.”
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4. An Oregon estate tax return will be necessary if the gross value of property is $1,000,000 and there is any Oregon property or the decedent was an Oregon resident.  If property exceeds the Washington estate tax exemption (below) and the decedent is a Washington resident or has Washington property, a Washington estate tax return will be necessary.  The Washington estate tax exemption is indexed for inflation and has been at $2,193,000 since 2018.
5. Except where there is no state or federal estate tax applicable to an estate, there are two basic keys to estate tax planning:

(1)
Currently, everyone can pass the exemption amounts referred to above free of tax.  This is called the “applicable exemption amount.”  Federal and state applicable exemption amounts can be different.

(2)
Any property passing to your spouse passes free of tax.  This is called the “unlimited marital deduction.”

(3)
 Both the applicable exemption amount and the marital deduction are important tax planning tools.  Because the marital deduction is only a tax deferral mechanism, however, we have to be very careful not to overuse the marital deduction and thus underuse of the applicable exemption amount.

6. Tax planning involves both what our estate planning documents provide and how we hold our assets.  For example, our Wills or trusts could have all of the language needed to maximize tax savings, but if we hold all of our property jointly with our spouse, then the Will or trust provisions may never be effectuated.  To use the applicable exemption amount successfully, you must have assets in your name individually and must have those assets pass to someone other than your spouse, including a trust for your spouse’s benefit.

7. In community property states like Washington, there is less need to divide assets between spouses because each spouse is deemed to own one half of all marital assets.  This greatly simplifies the asset segregation and transfer step necessary in common law states like Oregon.  However, all titles and ownerships must still be reviewed to make sure assets are held without right of survivorship.

8. Other ways to save estate taxes.

(1)
Make lifetime gifts using the annual exclusion.  Currently, each of us can give $17,000 per year to as many people as desired.  This is up from $16,000 in 2022.  Recipients do not have to be family members.  A couple can currently give $34,000 per year to a donee.  Gifts can be outright, in trust, or to a custodian.

(2)
Make lifetime gifts using all or part of the applicable unified credit.  The applicable unified credit applies to gifts during lifetime as well as property passing on death.  In addition to annual exclusion gifts, the total that may be given in lifetime gifts without payment of gift tax is the same as the federal estate tax exemption ($12,920,000 for 2023).  It may be wise to use all or part of the applicable unified credit during lifetime.  For example, if you own real estate that is rapidly appreciating, you can give it away to those who would take it under your Will at its current value to avoid having to pay tax on it in your estate at the appreciated value.  Gifts can be outright or in trust.

(3)
Make gifts/bequests to charity.  Charitable gifts made during lifetime generally qualify for an income tax deduction. Charitable remainder trusts provide a current charitable deduction from income tax, income back to the settlor, and avoidance of capital gains on appreciated property.  Charitable bequests made upon death are deducted from your taxable estate (they are not subject to tax).

(4)
Sell rapidly appreciating assets during lifetime to avoid appreciation from being included in your estate. The unpaid note or contract the estate holds at the time of death is the value included in the estate for estate tax purposes.  This approach is most commonly used to facilitate retirement of one generation by a sale of business assets to the next generation.  Caveat:  Upon death, the tax basis of our assets is adjusted to the fair market value of assets on the date of death (called getting a stepped-up basis since usually the pre-death tax basis of assets is lower than the fair market value).  Our estate beneficiaries can sell the asset with little or no capital gains tax.  On the other hand, income payable to our estates at death is generally income in respect of a decedent, which is subject to income tax.  This approach should be used with caution.

(5)
Use life insurance trusts to hold life insurance.  The proceeds of any life insurance policy which you own or over which you have control, will be included in your taxable estate.  To get the policy out of your taxable estate, you can create an irrevocable trust to hold the life insurance.  Upon your death, the trustee of the trust will hold the proceeds.  The proceeds will not be subject to estate tax.  Creating a life insurance trust requires special tax knowledge.  Additionally, you must be willing to give up control over the policy as you must have an independent person serve as trustee of the life insurance trust.

(6)
Create a grantor trust/LLC/Limited Partnership.  By creating a grantor trust, family limited liability company, or family limited partnership, assets may be passed to beneficiaries on a discounted basis (i.e. for less than appraised value).  A grantor trust/LLC/limited partnership can be extremely valuable where you want to control property, but would also like to reduce the overall value of the estate.  An example of a grantor trust would be a QPRT (qualified personal residence trust) where you retain the right to live in a residence (primary or vacation), but eventually pass it to family members at a reduced gift value.

Conclusion.

Estate planning affords great opportunity to make personal decisions which affect you during life and your loved ones upon your death.  Few of us like to dwell on these issues, but the failure to address at least the larger issues will likely cause our loved ones a great deal of time, money and frustration.  Almost always even minimal planning will be more appropriate and better for our families than the plans prescribed by law which come into play when we fail to plan.

PLAN. PLAN. PLAN.
APPENDIX A
	WILLS VS. REVOCABLE LIVING TRUSTS




	
Issue

1. When does it become effective?

2. Can it be changed?

3. Advantages


	Will

Upon death of person who made the will (the “testator”)

Yes, as long as the testator is competent

1. Simple – does not affect lifestyle; minimal asset transfer during life

2. Probate provides mechanism for dealing with beneficiaries in disagreement about administration or distribution


	Trust (Revocable Inter

Vivos Trust)

As soon as it is created and assets have been transferred into it.  Generally, trust assets are held for the benefit of the owner (the “settlor”)

Yes, as long as the settlor is competent

1. Provides smooth transition for asset management

2. Avoids probate

3. Privacy

4. Avoidance of ancillary probate

5. Can be less expensive than a probate

	
Issue

4. Disadvantages

Issue

5. Good Candidates

6. Tax Effect


	Will

Does not provide for the situation where testator becomes incompetent; a conservatorship may be necessary 

Will

Nothing done during life, so no income or gift tax effect; property in taxable gross estate subject to federal estate tax


	Trust (Revocable 

Inter Vivos Trust)

1. Settlor must work to transfer everything into trust initially, and keep everything in trust until death to enjoy advantages of having a trust

2. May not work well if friction among heirs/ beneficiaries expected

3. Although Oregon has a statute that allows for notification to creditors to avoid unknown creditor problems, most states do not.  Also, the statutes of limitations for claims against trusts vary greatly from state to state.

Trust (Revocable 

Inter Vivos Trust)

1. Older persons

2. Unmarried persons

3. Persons with potential health problems

4. Persons with real property in more than one state

1. No gift tax

2. Relatively few changes in income tax, but an additional tax return may be necessary

3. Included in settlor’s gross taxable estate – no estate tax advantage over use of tax-planning will




	
Issue

7. Cost


	Will

1. Costs incurred upon preparation and for transferring assets between spouses, if necessary

2. Probate costs (attorney fees, accountant fees, etc.)


	Trust (Revocable Inter

Vivos Trust)

1. Costs incurred for preparation of trust agreement and transfer of assets into trust

2. Ongoing expenses for extra tax return (if necessary) and trust maintenance

3. Costs associated with winding up settlor’s affairs upon death (taxes, payment of debts, and distribution of assets)




APPENDIX B
METHODS FOR PASSING 

PROPERTY AT DEATH

	Property in joint name with right of survivorship (e.g., bank account, co-owner of real estate)
	
	Passes automatically
	
	Joint owner

	
	
	
	
	

	Property in trust (property that was placed into the trust before death)
	
	Passes through trust administration
	
	Beneficiary named in trust

	
	
	
	
	

	Property  with beneficiary designation (e.g., life insurance, IRA)
	
	Beneficiary

makes claim
	
	Beneficiary designated by owner

	
	
	
	
	

	POD designation (payable on death) or TOD designation (transfer on death)
	
	Passes automatically upon notice by beneficiary
	
	Beneficiary designated to receive at death

	
	
	
	
	

	Community property subject to community property agreement
	
	Record

Agreement
	
	Deceased spouse’s community property interest passes to surviving spouse

	
	
	
	
	

	Transfer on Death Deed (TOD Deed)
	
	Passes automatically

upon providing proof of death
	
	Beneficiary designated in deed to receive property at death

	
	
	
	
	

	Property in individual name
	
	Passes through

probate process
	
	Beneficiary named in Will or designated by state law


APPENDIX C

INTESTATE SUCCESSION 

UNDER OREGON LAW

  Grandparents


 Parents


                                                             Spouse


                         Sibling                         


  Issue

(children, grandchildren, great-grandchildren, etc.)

(
Surviving spouse (SS) receives all of the estate if decedent has no issue or if all issue were born to decedent and SS.

(
If decedent has issue, any of which are not also the issue of SS, then ½ of the estate passes to SS and ½ to the issue.

((If decedent has no SS or issue, then the estate passes to the surviving parents of decedent.

(
If decedent has no SS, issue or parents, then the estate passes to siblings/nieces and nephews.

(
If decedent has no SS, issue, parents, or siblings/nieces and nephews of decedent, then to grandparents and issue of grandparents (decedent’s aunts, uncles and cousins)
APPENDIX D

INTESTATE SUCCESSION

UNDER WASHINGTON LAW
Community Property
Decedent                  Spouse

All of decedent’s community property passes to his/her surviving spouse
Separate Property

Grandparents


Parents
          

                                                                 Spouse


                        Siblings                         

  Issue

(children, grandchildren, great-grandchildren, etc.)

(
If decedent is survived by issue, then ½ of estate passes to surviving spouse (SS) and ½ to issue.

(
If decedent is not survived by issue, then ¾ of estate passes to SS and ¼ to parents.  If no parents, then ¼ to issue of parents (decedent’s siblings/nieces and nephews.)

(
If decedent is not survived by issue, parents or issue of parents (decedent’s siblings/nieces and nephews) then all to SS.

(
If decedent has no SS, then all to decedent’s issue.

(
If decedent no SS or issue, then all to parents.

(
If decedent has no SS, issue, or parents, then to issue of parents (decedent’s siblings/nieces and nephews.)

(
If decedent has no SS, issue, parents, or issue of parents, then to issue of grandparents (decedent’s aunts, uncles and cousins.)

(
If estate would pass to state of Washington because no blood relatives are alive, then to step children.

Decedent





Decedent
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